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How to Accomplish a Successful
Tax-Free Pension Plan Rollover

Advising a client how to accomplish a tax-free rolloverfrom one pension
plan to another has been an area of confusion for the general practitioner.
In order to end this confusion, the author examines recent statutory
amendments, Internal Revenue Service rulings and the Employee Retirement Income Security Act. The author then outlines, in conjunction with
the recent changes in the law, potential pension plan rollover scenarios
that can aid the client. After a thorough discussion of the available rollovers and the benefits and drawbacks of each, the author concludes with a
chart designed to provide quick identification of the most beneficial pension plan rolloverfor the client.

I.

INTRODUCTION

Although the drafting and qualification of pension and profitsharing plans requires a specialist, there is a problem area within
retirement plans that is increasingly brought to the attention of
the general practitioner. This problem area encompasses the various methods and consequences of distributions from employees'
retirement plans because of death, disability, retirement or separation from the service of their employers. Concerning the tax
consequences of such distributions to highly compensated employees, an attorney versed in the area of tax planning should be
consulted. However, when the average employee receives such a
distribution, he has relatively few alternatives in dealing with its
tax consequences.
A recent alternative was introduced by the Pension Reform Act
of 1974 (ERISA). That alternative is the unique concept of "taxfree rollovers." 2 A tax-free rollover [hereinafter rollover] is simply a means by which a participant in a pension or profit-sharing
plan can defer taxation of the distribution received by "rolling
over" the distribution to another plan, thereby maintaining its
tax-free status.
The purpose of this comment is to provide a guide to the gen1. The Pension Reform Act of 1974 was officially designated the "Employee
Retirement Income Security Act of 1974," PuB. L. No. 93-406, 88 Stat. 829 (1974).
The Act became effective on September 2, 1974 and required all previous private
retirement plans to be reevaluated and brought into conformity with its mandate.
2. I.R.C. §§ 402(a) (5), 403(a)(4), 408(d)(3).

eral practitioner on how to handle a rollover transaction. Toward
this purpose, the recent changes in rollover procedures will be
traced from the Revenue Act of 1978,3 the Technical Corrections
Act of 19794 and recent IRS rulings. The recent additions and
amendments will be correlated with the original provisions set
out in ERISA.
After a summary of ERISA5 and the different types of retirement plans potentially affected by rollovers, 6 this comment will
provide a framework for analysis of rollovers in general.7 The
common rollover scenarios 8 will also be discussed, with emphasis
on the recent statutory amendments, 9 as well as private letter rulings' 0 that define the position of the I.R.S. on the statutory application of ERISA and its correlation with subsequent
amendments.
After all the basic rollover rules are delineated and then applied to the various rollover scenarios, it is the author's desire
that'the general practitioner will have a sufficient background in
this area to feel confident enough to render competent advice to
the increasing number of employees faced with the alternative of
rolling over a distribution from a retirement plan.
II.
A.

ERISA IN REVIEW

HistoricalDevelopment

The Pension Reform Act of 1974, officially designated as the
Employee Retirement Income Security Act (ERISA),11 was the
most sweeping overhaul of employee benefit and pension rules in
history. The purpose of the Act was to ensure that employees
who were covered by private pension plans would receive benefits
3. Revenue Act of 1978, PUB. L. No. 95-600, 92 Stat. 2763 (1978).
4. Technical Corrections Act of 1979, Pus. L. No. 96-222, 94 Stat. 194 (1979).
This act was passed the year after the Revenue Act of 1978 to more clearly define
terms and phrases used therein.
5. See notes 11-21 infra and accompanying text.
6. See section III infra, where qualified corporate, Keough and IRA plans are
discussed and distinguished.
7. Id.
8. Rollover scenarios refers to the different rollover transactions available
from the different types of plans.
9. Specifically, these amendments are delineated in the Revenue Act of 1978
and the Technical Corrections Act of 1979. See notes 3, 4 supra.
10. A private letter ruling is a response to a written request by a taxpayer regarding the Internal Revenue Service's position on a contemplated transaction.
The rulings are not binding. They are simply advice regarding the potential tax
treatment in the limited circumstances of the request. United States v. Wahlin,
384 F. Supp. 43 (W.D. Wis. 1974). Because the IRS claims these rulings are only
advice, one must be wary of relying on such a ruling unless the fact situation is
nearly identical.
11. See note 1 supra.
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commensurate with their years of service. 12 This protection of
employees was accomplished by the delineation of minimum
standards13 required for a plan to maintain its qualified' 4 status.
Mandatory rules for permitting employees to participate' 5 in
these private pension and/or profit-sharing plans were estab12. HIGHIGHTS OF THE NEW PENSION REFORM LAW 5 (1974) [hereinafter cited
as PENSION REFORM].

13. There are three primary areas where minimum standards are required.
The first area is in plan participation requirements. This deals with the length of
time an employer can require an employee to wait before becoming a participant
in the pension and/or profit-sharing plan. Tied in with the maximum allowable

waiting period (usually one year), is the fact that the employer may exclude any
employee who has not reached twenty-five years of age. I.R.C. §§ 410(a) (1), 414(a).
As a corollary to minimum participation requirements, ERISA requires that the
plan not discriminate in favor of officers, shareholders or highly compensated employees concerning contributions made or benefits to be received. Id. §§ 401(a) (4),
410(b) (1) (B), 414(b), (c).
The second major area of minimum standards set out in ERISA is the vesting
requirement. Vesting problems arise when an employee becomes a participant in
the plan. At that point, the employer is required to make the contributions according to the written instrument governing the plan for the employee's account (the
employee's "account" is only used for purposes of accounting, and along with
other employee accounts, it is aggregated into one common trust fund for purposes of management and investment). Vesting defines the employee's nonforfeitable interest in his account. For example, contributions may have been made at
$1,000 per year for three years; but the employee may be only 20% vested and
therefore, have a nonforfeitable interest in 20% of $3,000. The minimum standards
delineate different schedules of vesting, i.e., minimum rates of vesting. There are
three vesting schedules set out in the Code. Although their complexity is beyond
the scope of this comment, there are a few common points in all three schedules
worthy of mention: an employee must be at least 50% vested at the end of ten
years of service (one schedule requires 100% vesting in the tenth year) and at

least 100% vested at the end of fifteen years of service. Id. § 411(a) (2) (B). The
concept of vesting is of paramount importance in subsequent discussions of taxfree rollovers because the percentage of vesting determines the nonforfeitable interest that is eligible to be rolled over.
The third area of minimum standards set out in ERISA defines the minimum
contributions an employer must make. Generally, the annual contributions to a
qualified pension plan must be sufficient to pay the pension liabilities that will be
payable upon employee retirement. This deals primarily with the current funding
contributions and the interest on unfunded liabilities due to retirement benefits
that are based on the number of years of employee participation before the inception of the pension plan which must be made up prior to his retirement. Id. § 412.
In summary, it must be emphasized that these three areas are minimum standards. Any employer, if he so chooses, may provide more lenient participation
and vesting standards. For example, an employee may become a participant immediately upon employment, regardless of age, or an employee may become
vested at a rapid rate, e.g., 20% per year with full vesting in five years.
14. See notes 22, 23 infra and accompanying text.
15. See note 13 supra.

lished. ERISA also set out options regarding the vesting16 of the
participant's accrued benefits in the plan. In addition, funding
standards17 were tightened and new stringent rules were established for those held to a fiduciary standard18 in relation to the establishing, administration and termination of plans.
Due to the high incidence of employee turnover in the economy, the congressional committees' 9 involved in the passage of
ERISA found it necessary to make accrued vested benefits portable from one plan to another. 20 Despite recognition of this problem, ERISA set out very limited rollover provisions with the
committee members delaying comprehensive rollover amend2
ments until further studies were completed. 1
Before analyzing the amendments to ERISA, this comment will
present a summary of the different types of qualified plans in order to provide the necessary background essential for a thorough
understanding of tax-free rollovers.
B.

Summary of Plans

1. Corporate Plans
A corporate plan is available only to companies that are incorporated. The status sought is that of being "qualified". This status, granted by the IRS,22 is the guarantee that the employer's
contributions to the plan can be used as a tax deduction to the
corporation. It also guarantees that employees will receive special tax breaks upon distribution.23
There are five major tax advantages bestowed upon qualified
plans. First, the contributions made by the corporation on behalf
of the employee are deductible on the corporate tax return. 24 Sec16.
17.
18.
mation

Id.
Id.
The fiduciary standards were tightened to ensure full disclosure of inforto the participants, or their beneficiaries, and to strictly regulate the in-

vestment of trust assets. The regulation of investments deals primarily with the
prevention of certain prohibited transactions that ERISA has deemed not appropriate for one held to a fiduciary standard. ERISA §§ 101-111, 401-414.
19. There were four committees involved in development, refinement and passage of ERISA. These were the Senate Committee on Labor and Public Welfare,
the Senate Finance Committee, the House Committee on Education and Labor
and the House Ways and Means Committee. PENSION REFORM LAw, supra note 12,
at 5.
20. Id.
21. Id.
22. The qualification process is a very lengthy and complex procedure which
culminates with an IRS opinion letter advising you of the approval of your plan.
This letter is the triggering event in allowing the corporation to deduct the contributions to the plan. I.R.C. § 401.
23. See notes 27-34 infra and accompanying text.
24. I.R.C. § 404(a).

[Vol. 8: 933, 1981]

Pension Plan Rollover
PEPPERDINE LAW REVIEW

ond, upon contribution to the plan's trust, the income generated
by the funds is generally exempt from taxation. 25 Therefore,
these funds compound tax-free and increase at a much greater
rate than funds subject to taxation. 26 The income earned on the
fund is then allocated to the employees in the plan on a pro rata
basis. Third, employees are taxed on their accrued benefits only
27
as they are received and, even then, favorable tax treatment is
available. If distribution is made in an annuity setting, the employee, often retired, pays tax as ordinary income. The advantage
is that he is often in a lower tax bracket with the income limited
28
to a 50% maximum rate as personal service income.
If the employee elects 29 to receive the distribution in a lumpsum payment, 3 0 two methods of favorable tax treatment will be
available. Any contributions by the employer, made prior to ER3
ISA, can be taxed at favorably low long-term capital gains rates 1
and any post-ERISA contribution will qualify for ten-year forward
income averaging. 32 Therefore, if a plan was in existence when
ERISA became law, then a.lump-sum distribution can be sepa25. Id. § 584(a), (b).
26. For example, if an employee was age thirty when he entered the plan and
employer contributions were made at $2,000 per year and grew at a 12% rate of
return, then the total benefit would be $996,926 at age sixty-five. However, if the
employee received his salary (which would be taxed) and then invested $2,000 per
year at the same 12% rate in a regular savings account, then the total after tax
benefit would be $118,121. Increase the rate of return and yearly contributions and
the difference between taxed and tax-free growth will become even more remarkable.
27. I.R.C. § 1348. This section treats any distribution from a qualified corporate
or Keough plan as personal service income and sets a maximum tax rate of 50%.
This tax advantage is not available to distributions from individual retirement accounts or annuities. There, the distribution is treated as ordinary income. Id.
§ 408(d) (1), (2).
28. Id. § 1348.
29. Id. § 402(e) (4) (B).
30. A lump-sum distribution is the amount distributed to an employee from a
qualified plan. The distribution must take place within one taxable year to qualify
for lump-sum treatment. Also, the distribution must occur due to the employee's
death, disability, separation of service, or attainment of age 59%. Id. § 402(e) (4).
See also notes 97-103 infra and accompanying text.
31. Id. § 402(a) (2). See also Mezzullo, The Taxation of Distributionsfrom
Qualified Employee Benefit Plans, 11 U. Ricu. L. REV. 233, 241-43 (1977) [hereinafter cited as Mezzullo].
32. I.R.C. § 402(e). Generally, ten-year forward income averaging requires that
a taxable amount first be determined. This amount is the lump-sum distribution
less the employee contributions. With this amount, certain exclusions are permitted. The exclusion is 50% of the first $20,000 (up to a limit of $10,000). Id.
§ 402(e) (1) (D) (i). This exclusion is, however, reduced by 20% of the amount that

rated in pre-ERISA capital gains treatment and post-ERISA tenyear forward income averaging. 33 Also, if one so elects, an entire
pre- and post-ERISA distribution could be taxed by the ten-year
3
forward income averaging method. 4
Fourth, upon the death of an employee prior to retirement, the
contributions made on behalf of the deceased employee can pass
to his beneficiary free of estate tax.35 Fifth, the first $5,000 of the
deceased employee's account can go to his designated beneficiary
36
completely free of income tax.
Since the major tax advantages to corporate qualified plans
have been delineated, it is necessary to define the general classes
of plans that arise in the corporate context. The first type is a
qualified profit-sharing plan whereby the corporation agrees to
make a contribution3 7 based on a stipulated formula. 38 This contribution is made to a trust fund for investment and accumulation
awaiting eventual distribution to employees, or their benefi39
ciaries, upon certain predetermined occasions.
In a profit-sharing plan, the contribution is tied to profits by a
exceeds the $20,000 amount. Id. § 402(e) (1) (D) (ii). Therefore, any lump-sum distribution over $70,000 will not be amenable to an exclusion.
The taxable amount is then divided by 10. Id. § 402(e) (1) (B). The zero-bracket
amount ($2,300) is then added to this one-tenth portion and the income tax is computed on the sum using single taxpayer rates. Id. § 402(e)(1)(B),(C). This onetenth portion is the amount taxed for the current year, with each subsequent year
having another one-tenth portion paid. See also Mezzullo, supra note 31, at 243-46.
33. I.R.C. § 402(a) (2), (e). The post-ERISA portion subject to ten-year forward
income averaging is separated from the lump-sum distribution and the scheme, in
note 32 supra, is applied.
34. Id. § 402(e)(4)(L).
35. Id. § 2039(c). The employee must have designated a beneficiary to ensure
his vested benefits do not pass into his estate where they will be taxable. The
beneficiary must also elect, in writing, to forego the favorable ten-year forward income averaging. Id. § 2039(f) (2).
36. Id. § 101(b). See also Treas. Reg. § 1.101-2 (1976). Because the language of
the regulations limit the $5,000 death benefit exclusion to corporate qualified plans,
the exclusion is unavailable to the beneficiary of a self-employed person under a
qualified self-employed plan (Keough).
37. The maximum contribution a corporation can make and still be able to
take a deduction is 15% of the annual aggregate compensation of all employees.
I.R.C. § 404(a) (3) (A).
38. Although a stipulated formula will result in a different contribution every
year because of differing profit outcomes, a ceiling limit of 15% of the annual aggregate compensation of all employees as a deduction exists. An exception to contributions exceeding the 15% limit allows a carryover of contributions in excess of
15% to the subsequent year. Id.
39. The standard events triggering a distribution are death, disability, severance from service, or attainment of the age 59% or the stipulated retirement age
under the plan. Id. § 402(e) (4) (A). The primary purpose of a profit-sharing plan
is to provide a distribution upon these four events; yet, a profit-sharing plan can
also provide for distribution of all or part of a participant's vested benefits after a
fixed number of years or the attainment of a stated age less than 59 . See note
105 infra, to contrast this plan with pension plans.
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predetermined formula. Thus, the contribution is contingent
upon a certain profit margin being reached. Because profits may
drop, causing no contribution to be made, there is no fixed retirement benefit that is guaranteed. Generally, younger employees
prefer profit-sharing plans because the possibility of accumulating
benefits is greater than in a pension setting. Additionally, profitsharing plans have the possible option of securing part of their accrued vested benefit during employment or when an emergency
arises.40
The second type of corporate plan is a qualified pension plan
whereby the corporation makes contributions, primarily to provide for the payment of definitely determinable benefits to its employees, or their beneficiaries. These payments can be made over
a period of years after disability, death, or retirement. Under this
setting, the corporation takes on a more definite commitment rel4
ative to that of a profit-sharing plan. 1
Within the context of a pension plan, there are two alternative
methods for the corporation to make contributions. The first
method is a "defined benefit plan" in which the benefits the employees are to receive upon retirement are predetermined. The
corporation's annual contributions 42 are then estimated by an actuary 43 to meet this predetermined liability.
The other contribution method, within the context of a pension
plan, is a "defined contribution plan" in which the corporation
commits itself to contribute44 a fixed amount annually to the trust
40. Id.
41. The corporation has assumed the responsibility of a predetermined contribution each year whether operating at a loss or a profit. With a profit-sharing plan,
contributions are made only when profits are earned.
42. A defined benefit plan looks ahead to retirement years and guarantees a
fixed benefit. To achieve this fixed benefit, contributions are made each year
based on an actuarial report that estimates the contributions necessary each year

to fund the predetermined liability upon retirement. Therefore, the contributions
vary, but the benefits upon retirement are definitely fixed.
43. An enrolled actuary is a person who estimates the contributions necessary
to make each year in order to achieve a defined benefit upon an employee's retirement. Actuarial assumptions take into account the experience and expectations of
the plan. They represent the actuary's best judgment regarding anticipated experience under the plan. Id. § 412(c) (3).
44. The maximum contribution a corportion can make and still be able to take
a deduction is 25% of the annual compensation of each employee, id. § 404(a) (7),
or $36,850, id. 415(c) (1), whichever is less. If a combined pension and profit-sharing plan are used, the percentages adjust to a 10% limit on pension contributions
and a 15% limit on profit-sharing contributions. The total percentage can never exceed 25%. Id. § 404(a) (3) (A).

fund. This system of funding is similar to that in a profit-sharing
plan because there is no guaranteed benefit upon retirement as
there is in a defined benefit pension plan. 45 Thus, the first two
types of qualified corporate plans are profit-sharing plans and
pension plans.
The third type of qualified corporate plan is a stock bonus plan
whereby the contributions 46 made by the corporation are paid
with stock in the corporation. This scheme of funding can be determined by the annual profits, as in a profit-sharing plan, or by a
fixed contribution, as in a defined contribution pension plan. In
both cases, instead of cash being contributed to the trust fund, an
equivalent value of stock is issued by the corporation.
Any of these three types of corporate qualified plans can provide 47 for voluntary employee contributions. 48 However, these
employee contributions, commonly made through payroll deductions, may not be used as a tax deduction by the employee, nor by
the employer.4 9 Once in the trust fund, however, the contributions accumulate earnings tax free, along with the other assets in
the fund. The distinction between employee and corporate contributions has very important consequences upon distribution.50
In summary, qualified corporate plans have three primary elements: employer contributions are tax deductible, trust fund assets generate income tax-free and favorable tax treatment is
available upon distribution. These same three elements are present in the second type of qualified plan--a Keough plan.
2.

Keough Plans

Keough 51 plans were designed to provide retirement benefits to
45. See notes 37-40 supra and accompanying text.
46. The same limits on contributions in profit-sharing plans apply to stock bonus plans. Id. § 404(a) (3) (A). See also note 37 supra.
47. The written instrument governing the plan must specifically allow for employee contributions; otherwise, no contributions will be allowed unless an
amendment allowing such is approved by the IRS.
48. Voluntary employee contributions in a pension or profit-sharing plan are
allowed up to a limit of 10% of the employee's compensation. This voluntary contribution is not affected by the percentage limits placed on the allowable deduction to the corporation. Rev. Rul. 69-217, 1969-1 C.B. 115.
49. Employee contributions are taxed as ordinary income. They are not allowed to be used as deductions because the employee's contribution is an aftertax addition to the trust fund. Because there is no tax-free advantage to the voluntary employee contribution per se, that voluntary contribution can be withdrawn
from the trust fund without any premature withdrawal penalty. Rev. Rul. 69-277,
1969-1 C.B. 116.
50. See notes 111-12 infra and accompanying text.
51. Keough plans, or H.R. 10 plans as they are popularly known, were first added to the Internal Revenue Code by the Self-Employed Individuals Tax Retire-
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53
self-employed individuals 52 and their common law employees.
Keough plans are available only when the self-employed persons
are in an unincorporated entity. The funding is determined by
the same three methods used in corporate qualified plans.5 4 The
major differences between corporate qualified plans and Keough
plans are the limits on contributions, 55 variations in participation5 6 and differences in vesting requirements.5 7 The other attributes of corporate qualified plans, such as the deductability of
employer contributions, tax-free generation of trust fund income
and favorable tax treatment upon distribution remain under
Keough plans.
Within the context of a Keough plan, a distinction must be
made which has important repercussions when rolling over. This
distinction is between common law employees and owner-employees. Common law employees are treated under the identical
rules governing corporate employees, while owner-employees are
treated under much more stringent rules. 5 8 An owner-employee
is one who owns all of the unincorporated enterprise or a partner
who owns more than 10% of the capital and receives more than
10% of the profits of an unincorporated enterprise. 59 If an individual or group of individuals are identified as owner-employees,
then they are subject to more stringent rules. 60 These rules are
the subject of discussion in subsection D of section III.
In summary, the Keough plan is solely for the self-employed

ment Act of 1962, PuB. L. No. 87-792, 76 Stat. 809 (1962). Keough plans are
currently codified under I.R.C. § 404(a)(8),(9).
52. If the self-employed owner has no employees, there is no rule preventing
the retirement plan from being set up solely for his own benefit.
53. Common-law employees are any employees not considered owner-employees. See notes 58-60 infra and accompanying text.
54. See notes 37-45 supra and accompanying text, where profit-sharing, defined benefit and defined contribution pension plans are discussed.
55. Under Keough plans, the maximum deductible contribution is 15% of the
annual compensation of each employee, or $7,500, whichever is less. I.R.C.
§ 404(e) (2) (A). This is substantially less than the 25% or $36,850 limits of qualified
corporate plans.
56. Under Keough plans, there is no minimum age for participation, but employees may be required to wait three years before becoming a participant. Id.
§ 401(d) (3).
57. There are no vesting schedules in Keough plans. All employer contributions are nonforfeitable when made. Id. § 401(d) (2) (A).
58. Id. § 401(c)(3),(d).
59. Id. § 401(c) (3) (A),(B).

60. Any Keough plan with participants identified as owner-employees triggers
application of I.R.C. § 401(d).

and his common law employees in an unincorporated entity and
the qualified corporate plan is for the incorporated entity. This
distinction is of paramount importance to the IRS as distinct
6
rules apply to each. 1
3. Individual Retirement Accounts
In addition to ERISA's changes in qualified corporate plans and
Keough plans, a new concept known as the Individual Retirement
Account (IRA),62 was introduced. 63 The IRA was designed primarily for the individual not covered by a qualified corporate or
64
Keough plan. Therefore, if an individual is an active participant
in a qualified corporate or Keough plan, he will be ineligible to
make any tax-free contribution to his IRA.65

In an IRA, the employee makes his own contribution up to
$1,500 or 15% of total compensation, whichever is less. 66 The tax

deduction is taken on the individual's 1040 form. If the employee
has a nonemployed spouse, contributions increase to $1,750 or
61. The distinct rules applying to each are the subject of section III of this
comment. There are situations where an individual may be eligible for both a corporate qualified plan and a Keough plan. For example, a corporate executive may
be covered by a pension and profit-sharing plan at his primary place of employment. He may receive a contribution from his coporate employer, made on his behalf to the trust fund, of the 25% or $36,850 limit. If this executive also did private
consulting completely independent of his corporate responsibilities, then he could
set up a Keough to shelter this sideline income. There would be no conflict as
long as the incomes were kept separated. Also, the $36,850 corporate contribution
ceiling and the $7,500 Keough ceiling are independent of the other and, therefore,
the executive has a potential ceiling of $44,350.
62. For the purposes of this comment, the author will use the term IRA to include individual retirement accounts, individual retirement annuities and individual retirement bonds. Where an important distinction of one of the three arises,
the different types of IRA will be specifically designated. All three are essentially
the same except that in an individual retirement account, all contributions by the
individual are made in cash to the trustee. Id. § 408(a). In an individual retirement annuity, the cash contributions are used to purchase annuity or endowment
contracts. Annuity contracts are for the benefit of the individual, or a designated
beneficiary upon the individual's retirement, death or disability. An endowment
contract depends partially on the life expectancy, disability or retirement of the
individual, but it may also be payable in full in a single payment during his life.
Id. § 408(b). This distinction between standard annuities and endowment contracts is an extremely important distinction concerning whether a tax-free rollover
is possible. Individual retirement bonds are issued by the federal government and
provide a semiannual compounding of interest at a rate of 6% until the bonds are
redeemed. Id. § 409(a). See also Treas. Reg. § 1.408-3(e) (1) (1980).
63. I.R.C. §§ 408, 409.
64. The term "active participant" includes any individual who is a participant
in a plan and who, at any time during the year, has accrued benefits. Othewise,
the employer is obligated to contribute on his behalf. Surrarrer v. Commissioner,
48 T.C. 800 (1979). However, an active participant can set up, but not contribute to,
an IRA. Andalman v. Commissioner, 49 T.C. 1226 (1980).
65. Andalman v. Commissioner, 49 T.C. 1226 (1980).
66. I.R.C. § 219(b)(1).
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15%, whichever is less. 67 Vesting and participation requirements
have no application because the individual who sets up an IRA is
an immediate participant and is always 100% vested in the contributions.
The IRA, as will be discussed later, is the most common plan
used to accomplish a rollover due to its personal nature, i.e., only
one participant in the plan.
The major drawback of an IRA, relative to a qualified plan, occurs when distributions are made from the plan. In an IRA setting, all distributions are taxed as ordinary income. 68 The
favorable capital gains treatment and favorable ten-year forward
income averaging of the qualified plans are lost. The advantages
and disadvantages 69 of IRA's will be discussed in the subsequent
section on rollovers.
It is the author's desire that the reader gain a basic understanding of the fundamental differences between the three types of re67. Id. § 220(b)(1)(C).
68. Generally, whether the distribution from the IRA is in a lump-sum or in an
annuity, the taxpayer must include the amount received in his gross income. The
taxpayer, however, will be able to take advantage of the ordinary five-year income
averaging to compute his tax on the distribution. Id. § 1301.
Individual retirement bonds are taxed as ordinary income when they are redeemed. No taxable event occurs simply by receiving possession of the bond. If,
however, the bonds have not been redeemed by the end of the taxable year in
which the taxpayer became 70% years old, then the redemption value must be included in that year's gross income. Id. § 409(b). The exception to this forced inclusion in income occurs when the bonds are redeemed and rolled over to an
individual retirement account or annuity. Id. § 409(b) (3) (C).
69. There are two disadvantages to IRA's that must be discussed. The first is a
penalty on contributions exceeding the limit of $1,500 or 15%, whichever is less.
Id. § 219. The penalty is a 6% nondeductible excise tax which will be exacted for
every year the excess contribution is in the trust fund. Id. § 4973. This same penalty applies to excess contributions in a spousal IRA where the limits are $1,750 or
15%, whichever is less. Id. § 220. In both of the above situations, if the excess contribution is returned before filing the tax return for that year, no harm is done and
no 6% excise tax is imposed. Id. § 408(d) (4) (A).
For purposes of rollovers, any contribution to an IRA that is received as a qualified rollover contribution is not treated as an excess contribution triggering the 6%
excise tax. Id. § 219(c) (5) (C).
The second disadvantage of an IRA is the imposition of a 10% nondeductible excise tax on any premature distribution. A premature distribution is any distribution withdrawn before the individual reaches the age of 59%. Id. § 408(f) (1). If the
individual is disabled prior to the age of 59%, no excise tax is imposed on any premature distribution. Id. § 408(f) (3). This same penalty applies to premature redemption of individual retirement bonds. Id. § 409(c). Also, if the amount in the
trust fund is pledged or hypothecated in any way, this is deemed a premature distribution and is thus subject to this 10% penalty. Treas. Reg. § 1.408-1(c) (4).

tirement plans. These differences are of paramount importance in
understanding the basic rules of rollovers and applying them to
the specific rollover scenarios. In the next section, where tax-free
rollovers are discussed, substantial cross-referencing to this section is provided so that review of the distinctive features of the
different types of plans can be easily accomplished.
III.

BASIC ROLLOVER RULES

AND VARIOUS ROLLOVER SCENARIOS

As pension and profit-sharing plans have gained more acceptance and have become increasingly employed both as a tax savings device 70 and as a means of employee incentive,7 1 the need for
qualified advisors regarding recurring problems has become
acute. 72 Many practitioners fear the complexities of tax laws and
ERISA. There are certain areas, however, within the purview of
ERISA, where the practioner should be able to render competent
advice.
The area of tax-free rollovers is one such area. Potential clients,
i.e., any employee who attains the age of 591/2,73 retires, 74 becomes
disabled,75 or simply severs his employment 76 with the company
sponsoring77 the retirement plan, must determine whether to
transact a rollover. As more employees participate in these plans
and are faced with these decisions, the practitioner can expect increasing requests for advice in this matter.
Tax-free rollovers are a unique feature introduced into law78 by
70. These rollovers are used as a tax saving device because they benefit the
contributing party who receives a full deduction for the contribution, as well as being beneficial for the plan participant. Further, once the contributions are made,
the trust fund generates tax-free income. See note 26 supra. The benefit to the
plan participant primarily accrues when payments are made because he is in a
lower tax bracket and, therefore, pays fewer taxes.
71. This refers specifically to profit-sharing plans where the employee is well
aware that the harder he works, the greater the profits and, therefore, the greater
the contribution made by the plan sponsor (corporation or self-employed employer).
72. In 1974 alone, there were over 30 million employees covered by private
pension plans. PENSION REFORM, supra note 12, at 5.
73. See note 101 infra.
74. Id.
75. See note 103 infra.
76. See note 102 infra.
77. The sponsoring company is known as the "plan sponsor". This is the corporation in a corporate qualified plan or the self-employed owner-employees in a
Keough plan. The plan sponsor is the party who has assumed the responsibility of
creating, administering and making all contributions to the trust fund on behalf of
the participants.
78. The rollover provisions for qualified plans are contained primarily in I.R.C.
§ 402(a) (5)-(7). The rollover provisions for individual retirement accounts are contained primarily in I.R.C. § 408(d) (3) (A) and (B).
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ERISA and later modified by the Revenue Act of 1978,79 the Technical Corrections Act of 1979,80 and various IRS rulings. 8 1 They
are simply a means by which funds, accumulated and invested in
a tax-free status, 82 may be removed from one trust fund and
transferred to another trust fund, while maintaining their tax-free
status. The key to any successful rollover is not to trigger a taxable event.8 3 While rollovers are permitted between different IRA
plans, they are most often used as a means to defer payment of
taxes 84 on a qualifying lump-sum distribution8- from a qualified
retirement plan. This is accomplished by rolling over the lumpsum distribution, whether it is cash,86 property, 87 or the cash proceeds from the sale of property, 88 into an IRA.
To provide a guide to the practitioner faced with a question regarding a rollover, a survey of the current rules and regulations,
as well as problem areas, will be discussed in detail. There are
five basic rollover scenarios that will be discussed. These scenarios are (1) corporate plan assets rolled over to an IRA, (2) corporate plan assets rolled over to a corporate plan using an IRA as a
conduit, (3) IRA rolled over to another IRA, (4) section 403(b) annuity rollover to an IRA, and (5) rollovers from Keough plans.
79. Revenue Act of 1978, PuB. L. No. 95-600, 92 Stat. 2763 (1978).
80. Legal Services Corporation Act Amendments of 1977, PUB. L. No. 95-222, 94
Stat. 194 (1979).
81. The major rulings from the IRS have been in the form of Private Letter
Rulings and Revenue Rulings.
82. Tax-free refers to the fact that no income tax has been levied on the funds,
nor has any tax been levied on the earnings of the funds. The imposition of income tax is deferred until distributions are made to the plan participants.
83. If the rollover is unsuccessful, the distribution received is included in the
individual's gross income for that taxable year. This could have disastrous consequences. For example, if an individual attempted to rollover $40,000 and later
found the rollover was invalid, this $40,000 would be included in his gross income
for the year it was received. If he had already earned $30,000, and was an unmarried individual, he would pay a tax of $7,962 (assuming there were no deductions).
With the $40,000 added to his gross income, the tax would be $30,243-an excess
tax of $22,281. Therefore, instead of $40,000 in a tax-free status generating tax-free
income, the individual has approximately $18,000 on hand with the IRS receiving
approximately an additional $22,000.
84. By maintaining the funds in a tax-free status, taxes are deferred until payments are made from the trust. Therefore, taxes are deferred, usually until retirement, when the individual is taxed in a lower tax-bracket.
85. See notes 97-103 infra and accompanying text.
86. Most contributions by the plan sponsor are made in cash. It is not uncommon, however, for a contribution to be a noncash asset, e.g., real property.
87. An example of this is any noneash contribution or, in the case of a stock
bonus plan, the contribution of company stocks.
88. See notes 113-17 infra and accompanying text.

The most efficient way to develop the rules for each scenario is
to categorically define the rollover based upon its origin, i.e. from
where the rollover amount is being rolled. This categorization
will provide a framework for isolating the issues facing the practitioner. The basic framework for discussion, therefore, will be broken down into the following: (A) rollovers from qualified plans,
(B) rolloversfrom IRA's, (C) rolloversfrom section 403(b) annuities, (D) rolloversfrom Keough plans for owner-employees, and
(E) a fifth category of spousal rollovers which encompass all the
retirement plans.
Within each of the framework areas of discussion, the five specific scenarios and their applicable variations will be discussed.
The advantages and disadvantages of using a rollover will also be
focused upon where applicable. Great care should be taken to
isolate the relevant facts regarding the rollover. Slight nuances
can create significant problems, i.e., taxation of an amount
thought to be successfully rolled over.
Due to time considerations, a rollover should always be planned
before the receipt of the lump-sum distribution.89 The receipt
triggers the running of a sixty-day period9O within which the rollover must be consumated. Often, individuals who receive lumpsum distributions wait until nearly the end of this sixty-day period. Therefore, the attorney's first inquiry should always be directed to the date of the final lump-sum distribution. For
example, once an employee is terminated from employment, he
can qualify for a lump-sum distribution. Yet a problem exists because the plan administrator 91 is under no duty to render any advice; his only duty is to ensure the proper issuance of the
employees accrued vested benefits. 92 The lump-sum distribution
is being processed and once delivered to the participant, the
sixty-day period begins to run. Therefore, the procedure must be
arranged in advance to assure a successful and timely tax-free
rollover. Time constraints, as in all areas of the law, are of paramount importance.
89. See notes 97-103 infra and accompanying text.
90. See notes 124-27 infra and accompanying text.
91. The plan administrator is the person, or committee of persons, specifically
designated by the terms of the governing instrument under which the plan is operated. He or they are charged with the day-to-day administration of the plan including accounting, reporting and decision-making regarding a participant's entry,
and exclusion, from the plan. IR.C. § 414(g) (1).
92. The plan administrator is held to a fiduciary duty to participants and their
beneficiaries while they are under the plan. However, upon termination, the individual is no longer a plan participant. At that point, the only duty is to ensure that
the participant's accrued vested interest is paid. No duty to give advice is required. ERISA, § 404(a), PuB. L No. 93-406, 88 Stat. 829 (1974).
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A.

Rollovers from Qualified Plans

When applying the rules set forth in this section, it is important
to determine to whom the rules apply. Under qualified corporate
plans including pension, profit-sharing or stock bonus plans, all
employees of the sponsoring company are subject to these rules.
Under a qualified plan for an unincorporated entity (Keough), the
common-law employees 93 are subject to the same rules as those
employees under a corporate qualified plan.94 These two groups
of employees are the subject of this section as the same rules apply to both. The owner-employees 95 in a Keough plan are covered
by an entirely different set of rules than their common law employees. 9 6 The applicable rules for Keough owner-employees are
discussed in subsection D. Once the parties have been correctly
classified, the applicable rollover rules may be applied.
The first element of a successful rollover is to ensure a qualifying lump-sum distribution,97 i.e., a payment of the participant's
vested interest 98 in his account. The distribution payment can be
made in one single payment or in a series of payments. If in a series of payments, the final distribution payment must be received
within one taxable year of the initial payment. 99 Payment must
occur (i) on account of the participant's death;100 (ii) after the
participant attains age 59 ;101 (iii) on account of the participant's
93. See note 58 supra and accompanying text.
94. This is implied in I.R.C. § 402(a) (5) (A) where the Code applies the rollover
rules to all employees in qualified plans. On its face, this would include owneremployees. But I.R.C. § 402(a) (5) (E) (ii) specifically excludes owner-employees
from the rules for qualified plans. Therefore, it is inferrable that the rules apply to
common law employees unless they are specifically excluded, as are owner-employees.
95. See notes 59-60 supra and accompanying text.
96. See note 94 supra.
97. I.R.C. § 402(a) (5) (A) (i).
98. The vested interest is the percentage of the individual's account that is
nonforfeitable and subject to claim upon termination from the plan. ERISA,
§ 3(19), (23), PuB. L. No. 93-406, 88 Stat. 829 (1974).
99. I.R.C. § 402(e) (4) (A). See also notes 107-10 infra and accompanying text.
100. Id. § 402(e) (4) (A) (i). There is no age consideration here. The Code re-

quirement is met if the employee is under the age of 59% and dies or if the employee has already retired and has been receiving annuity payments. In the latter
case, the remaining account of the deceased is the amount of the distribution.
This distribution upon death is the triggering event of a spousal rollover discussed
in subsection D of this section.
101. Id. § 402(e) (4) (A) (ii). This age requirement is the minimum age a plan
can set for retirement. If the plan sets a higher retirement age than 59%, then the
employee is not entitled to a distribution until he attains that retirement age, pro-

separation from service,10 2 or (iv) after the participant has become disabled.1O3
Although the Code makes no distinction between lump-sum
distributions from pension plans and lump-sum distributions
from profit-sharing plans, the IRS has ruled that employees working past the age of 59% may not receive lump-sum distributions
from pension plans. This ruling, applicable if the employees are
currently employed and have not yet reached the plan's retirement age,' 0 4 appears to be based on the general rule that pension
plan benefits are to be paid after retirement. l0 5 Because no direct
prohibition has been made, benefits accrued under a profit-sharing plan can be received, notwithstanding the above four events
that trigger a lump-sum distribution, as long as the plan itself allows for such a premature distribution. 0 6
If one of the four events has occurred, i.e., death, attainment of
age 591%2, or separation from service or disability, a lump-sum dis-

tribution will be made. In order to be eligible for a rollover, the
lump-sum distribution must be qualified. To be qualified, it is
triggered by one of the four events described above and the distribution must be received within one taxable year.
This rule is technically known as the one-year receipt of payment rule.l0 7 If a single lump-sum payment is received, no problem arises; however, if a series of termination payments are
made, careful attention should be given. For example, if a lumpsum distribution is received in two payments, one in November
and one in March and the following year, no rollover should be
permitted for the payment in March because the participant's envided he is still an active employee with that company. However, if the employee
has attained the plan's retirement age (and that age is at least 59 ), then a lumpsum distribution would be possible even though the participant is a self-employed
owner-employee in a Keough plan. See P.L.R. 7740031, [19801, PENS. & PROF. SHAR.
(P-H), 1067 (distribution to employee working beyond plan retirement age approved); and P.LR. 7825022, id. at 2154 (same facts with approval given to rollover lump-sum distribution).
102. I.R.C. § 402(e)(4)(A)(iii). Separation from service makes no distinction as
to whether an employee was fired or if he voluntarily quit.
103. Id. § 402(e) (4) (A) (iv). This section directs that disability be determined
by I.R.C. § 72(m) (7) which defines disability as the inability "to engage in any substantial gainful activity" because of a physical or mental impairment expected to
continue for a substantial period of time. ProoY of disability is also required. Id.
104. See note 101 supra.
105. This ruling views a pension plan as "a plan established and maintained by
an employer primarily to provide systematically for the payment of definitely determinable benefits to his employees over a period of years, usually for life, after
retirement." Treas. Reg. § 1.401-1(b)(1)(i) (1976) (emphasis added).
106. See note 39 supra and accompanying text.
107. I.R.C. § 402(e) (4) (A). Dealing with the subject of lump-sum distributions,
it requires distribution or payment "within one taxable year of the recipient of the
balance to the credit of an employee .... " Id.
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tire vested interest was not transferred within one taxable year.
The first payment that was received could qualify as a lump-sum
distribution and, therefore, could be rolled over. l08 There is no
problem, however, if a series of twelve payments were received in
January through December as long as the December payment is
the final payment included in the rollover amount. Other common situations allowing rollover of the first distribution and invalidation of the second distribution occur when an unauthorized
distributionO9 is made or if the plan administrator has made a
mistaken distribution.110
If a qualifying lump-sum distribution has been received, the
taxpayer must use great care to ensure it is properly rolled over.
As mentioned earlier, the scheme for the rollover should have
been designed in advance to avoid errors due to last minute judgments.
An important step after receiving the qualifying lump-sum distribution is to separate the voluntary contributions made by the
employee from the contributions made by the employer. This is
essential because only employer contributions are eligible for rollover treatment."' The employee's voluntary contributions, taxed
prior to contribution, are received by the employee without incur108. In P.L.R. 7936035, [1980] PENS. & PROF. SAR. (P-H)

2669, the participant

retired in 1978 and received a lump-sum distribution which he timely rolled over
into an IRA. The participant then received a distribution in 1979. The IRS ruled
the original lump-sum distribution was eligible for rollover treatment, but the supplemental distribution in 1979 would be ineligible for rollover treatment and taxed
as ordinary income.
109. In P.L.R. 7923071, id. at 2612, the participant resigned and received a
check constituting his accrued vested interest. However, the check was received
without the participant's consent and he returned it. Technically, the sixty-day
rollover period commenced on the date the check was received. The IRS deemed
the payment an unauthorized distribution and ruled that the 60-day rollover period was not started and a subsequent authorized distribution could receive
favorable rollover treatment.
110. In P.L.R. 7740027, id. at 1077, the participant severed his employment in
1976 and received a check with a letter from the plan administrator stating it represented his entire vested interest. The participant rolled over that amount within
sixty days. In 1977, an error was found and a second check was issued. The IRS
held that the second payment was ineligible for lump-sum treatment; therefore, no
rollover and no favorable ten-year forward income averaging would be permitted.
The second amount would be taxed as ordinary income in 1977, the year in which
it was received.
111. I.R.C. § 402(a) (5) (B). This section defines the "maximum amount which
may be rolled over" as the amount in a qualifying lump-sum distribution, "reduced
by the employee contributions." Id. (emphasis added).

ring any additional tax." 2 Thus, upon receipt of the distribution,
the employee contributions are removed and the remaining
amount (employer contributions) is available for rollover treatment.
Under prior law, if a lump-sum distribution consisted of any
property other than cash, the identical property received had to
be rolled over. This created a tremendous hardship on participants in stock bonus plans or any plan funded with assets other
than money." 3 Difficulties arose in locating a trustee of an IRA
who would be willing to receive stock from a small company or
undivided ownership interests in realty." 4 Therefore, if the participant had to sell noncash assets because of his inability to locate an IRA trustee who would receive the assets, he was subject
to taxation." 5 The Revenue Act of 1978 solved this harsh situation by allowing proceeds from the sale of property to be rolled
over." 6 The rollover of the proceeds from sale was more common
because it is often difficult to find trustees of IRAs who will receive interests in real property or stocks in businesses (unless
the business is one commonly traded in, e.g., a company listed on
a national stock exchange). What the rule did not change was the
"in kind" requirement that if participants decide to rollover non7
cash assets, they must rollover the identical ones received."1
Another change regarding rollovers from qualified plans is that
partial rollovers are now allowed. Prior to 1978, the rollover contribution was required to consist of all money and noncash assets
received in the lump-sum distribution (reduced by the employee
contributions)." 8 Under current law,"n9 the participant may rol112. "An employee is entitled to the tax-free return of his contributions or
those he is deemed to have made", [1980] 1 PENS. & PROF. SHAR. (P-H) 10,316.
113. See notes 86 &87 supra.
114. I.R.C. § 408(a) (1) requires that contributions to an IRA be in cash. However, an exception is now made for a rollover contribution where the trustee is allowed to receive noncash assets.
115. The participant could, however, still utilize the favorable ten-year forward
income averaging and the favorable capital gains treatment (where applicable) afforded lump-sum distributions.
116. Id. § 402(a)(6)(D)(i). This provision allows "[t]he transfer of an amount
equal to any portion of the proceedsfrom the sale of property received in the distribution to be treated as the transfer of property received in the distribution ..
" Id. (emphasis added). The amendment was effective on December 31,
1978 and specifically reversed P.L.R. 7804042, [1980] PENS. & PROF. SHAR. (P-H)
2146, where the IRS ruled that the cash proceeds from the sale of securities were
not eligible for rollover treatment.
117. I.R.C. § 402(a)(5) (A) (iii) gives the general rule that if "in the case of a distribution of property other than money, the amount so transferred consists of the
property distributed,"then the rollover is valid. Id. (emphasis added).
118. Prior to 1978, I.R.C. § 402(a) (5) (B) was the controlling section requiring all
of the lump-sum distribution to be rolled over.
119. Id. § 402(a) (5) (A) (ii) amended § 402(a) (5) (B). This allows the transfer of
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lover any portion of the lump-sum distribution he receives. This
allows greater flexibility to the participant is he has a need for immediate cash and yet still wishes to maintain some retirement
savings. However, if only a partial rollover is made, the portion
retained loses eligibility for favorable capital gains treatment or
favorable ten-year forward income averaging. 20 The amount retained will be taxed in the year received as ordinary personal
service income 12 1 subject to the maximum tax rate of 50%.
As a corollary to the above rule allowing apportionment of the
lump-sum distribution, the participant can rollover the distribution proceeds into more than one IRA.122 There are certain risk
spreading advantages to this diversification.1 23 Thus, if the participant decides to apportion the lump-sum distribution, as is
often the case when cash and noncash assets are received, multiple IRA's can be established to receive the rollover of the specific
amount apportioned.
One of the most basic of requirements which applies not only to
rollovers from qualified plans, but also to all rollover transactions,
is that the rollover be completed within sixty days from the distribution date.124 If the lump-sum distribution is made in payments
and all payments are made within one taxable year, 125 then the
sixty-day period begins to run when the last payment is received.126 The sixty-day period will not be waived,12 7 and there"any portion of the property he receives in such distribution . . ." to be rolled
over. Id. (emphasis added).
120. Lowe, New Flexible, IRA Rollover Requirements Provide Opportunitiesfor
Deferred Payouts, 52 J. TAX. 178 (1980).

121. Id.
122. In Rev. Rul. 79-265, 1979-2 C.B.

186, the IRS conceded that I.R.C.

§ 402(a) (5) (A) did not require rollover distributions be made to only one IRA.
Rather, several IRA's could be used to receive the rollover distribution.
123. Diversification provides safety from the investment experience of a single
IRA. Possibly, a selection of an individual retirement account for some of the
rollover proceeds with the remainder in individual retirement bonds would spread
the risk. 7 EST. PLAN. 100 (1980).
124. I.R.C. § 402(a) (5) (C) states that rollovers will be invalid "to any transfer of
a distribution made after the 60th day following the day on which the employee
received the property distributed." Id.
125. This is referring directly to qualification as a lump-sum distribution by

meeting the one-year receipt of payment rule. See notes 107-10 supra and accom-

panying text.

126. [19801 4 PENS. &PROF. SHAR. (P-H) 107,200. This paragraph is a General
Information Letter stating that "an employee has 60 days from receipt of the last
installment of the lump-sum distribution to rollover such property into the Indi-

vidual Retirement Account."
127. P.L.R. 8001067, [1980] PENS. &PROF. SHAA. (P-H)

35. The IRS maintained

fore, it is imperative that the rollover scheme be planned out in
advance and consumated before sixty days has passed.
Under the law prior to 1978, an individual was required to have
been a participant in a qualified plan for at least five years to be
eligible for a qualifying lump-sum distribution.128 This requirement was partially eliminated by the Revenue Act of 1978.129 Five
years of participation in the qualified plan are required in order to
take advantage of the favorable ten-year forward income averaging.130 The five-year participation requirement has been abolished with regard to qualification for purposes of a rollover.131
Since the Code requires payments from IRAs to be commenced
no later than the year in which the individual attains age 701/,132
there is an apparent problem if rollovers are made into IRA's after the individual has reached 70.133 The IRS, however, has allowed such a rollover from a qualified plan to an IRA.134 In
making this allowance, the IRS has required that the individual
receive a partial distribution from the IRA before the end of the
35
taxable year.1
Another area of caution occurs when a qualified plan has been
a strict interpretation of the Code and therefore no rollover will be permitted beyond 60 days.
128. I.R.C. § 402(e) (4) (H) (minimum of five years of service for a lump-sum distribution).
129. Adding I.R.C. § 402(a) (5) (D) (i) (II), which allows qualification of lumpsum distributions notwithstanding the provisions of I.R.C. § 402(e) (4) (H).
130. Because the amendment of I.R.C. § 402(a) (5) (D) (i) (II) applies only to
rollover amounts, I.R.C. § 402(e) (4) (H) is still controlling in determining qualification for purposes of taking advantage of the special ten-year forward income averaging.
131. See note 129 supra.
132. I.R.C. § 408(a) (6) requires distribution by the age of 70%, or at least commencement of distributions from his individual retirement amount at this time,
not to exceed his or his spouse's life expectancy. Id. § 408(b) (3) applies the same
rule to individual retirement annuities. See Treas. Regs. § 1.408.2(b) (6) (v).
133. Specifically, § 402(a) (6) requires that the governing instrument creating
the account provide that distributions be made, or at least commenced, not later
than the close of the year in which the participant attains the age of 70%. Therefore, the conflict arises when a distribution commences prior to the age of 70% if it
has not yet been made a part of the account. This would seemingly preclude a
rollover contribution after the age of 70% to an IRA. This was the IRS's position in
P.L.R. 7748055, [19801, PENS. &PROF. SHAR. (P-H) 1073 and P.L.R. 7807048, id. at
2168, where the IRS would allow rollovers only to participants who have not
reached the age of 70% at the close of the tax year in which distributions were
made.
134. The IRS partially reversed their rulings of P.L.R. 7748055 and P.L.R.
7807048, see note 133 supra, with P.L.R. 7918065, (19801, PENS. & PROF. SHAR. (P-H)
2506. In this ruling, the IRS permitted a rollover of a lump-sum distribution from
a qualified plan into an IRA for individuals who reached the age of 70% in the taxable year in which the distribution was received.
135. P.L.R. 7918065, [1980] PENS. & PROF. SHAR. (P-H) 2506.
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terminated.136 Tax-free rollover treatment is available at the termination of a pension plan, or, in the case of a profit-sharing or
stock bonus plan, at the complete discontinuance of all contributions. 37 This termination distribution is simply another way to
meet the qualifying lump-sum distribution requirements. 38 Upon
receipt of the distribution, all of the above rules regarding qualify39
ing lump-sum distributions apply with equal force.1
For a thorough understanding of the basic rules set out for rollovers from qualified plans, a hypothetical situation will be posed
to demonstrate their application. A client (Al) comes in to see
you. He was layed off July 1, 1980. It is August 30th and he has
not yet secured employment. Al requests your advice because he
just received a letter from the plan administrator of his pension
plan. The letter informed him that he will be receiving his vested
interest140 in two payments-one in December of this year and a
final payment in February of 1981. As of July 1, 1980, Al was forty
years old and 60% vested in his account14l which consisted of
$100,000 in cash and 100 shares of stock in his former company.
The first step in handling this situation is to make sure all the
necessary facts are obtained so that a flow chart of the events
leading to a successful tax-free rollover can be drawn. Because Al
was an employee in a qualified corporate plan, you look to the
rules set forth immediately above in this subsection.
The first step, as a predicate to a rollover transaction, is to ensure that a qualifying lump-sum distribution is present.142 Because Al was layed off, he has met one of the four events
necessary to trigger a lump-sum distribution, i.e., separation from
service.143 The second element required in a qualifying lump-sum
136. Plan termination could occur if, for example, the plan sponsor went bankrupt or simply decided to discontinue contributions.
137. I.R.C. § 402(a)(5)(D)(i)(I).
138. As defined in I.R.C. § 402(a) (5) (D) (i), there are two ways to have a qualifying rollover distribution. The first is meeting one of the four elements of I.R.C.
§ 402(e) (4) (A) (death, attain the age of 59 , severance of service or become disabled); the second way to qualify for a qualifying rollover distribution is plan termination.
139. Specifically, these include the one-year receipt of payment rule, separation
of employer and employee contributions, use of multiple IRAs, "in kind" noncash
transfer or transfer of proceeds from the sale of the noncash property and the
sixty-day rule within which the rollover must be consumated.
140. See note 13 supra.
141. Id.
142. See notes 97-106 supra and accompanying text.
143. See note 102 supra.

distribution is the one-year receipt of payment rule.144 This suddenly causes problems because the initial payment is to be made
in December of 1980 and the final payment will be made in February of 1981. If this is permitted, only the December payment
could be rolled over; the February payment would be taxed. 145 To
prevent this, the plan administrator should be contacted, in writing, and requested to make the entire payment in December or
that the payment be delayed until 1981. Under either alternative,
the payment would be within one taxable year and, therefore,
would satisfy the one year receipt of payment rule.
After this has been resolved, the next consideration is whether
any of the amounts to be received in the lump-sum distribution
are attributable to employee contributions. 46 If so, they should
be separated from the distribution, thereby assuring they will not
be part of the rollover amount. Assuming there are no employee
contributions, Al should receive $60,000 (60% vested in $100,000)
and sixty shares of stock (60% vested in 100 shares).
Further consideration should be given to the sixty shares of
stock. They may be sold, with the proceeds of the sale being
rolled over,147 or the shares of stock themselves may be rolled
over "in kind".'4 If a sale is contemplated, it should be arranged
in advance of the distribution because once the final distribution
1 49
is made, the sixty-day period begins to run.
The flow chart dealing with the rollover transaction will represent the sixty-day period. It is always wise to transact the rollover immediately upon receipt of the final distribution. If the
flow chart is complete and well planned, the entire transaction
should occur within a few days.
The final steps are to determine the "purpose" of the rollover
and to arrange for an IRA to accept the rollover. The "purpose"
refers to the use of the IRA as either a final holding place for the
funds before retirement 5 0 or as a temporary holding device, i.e.,
144. See notes 107-110 supra and accompanying text.
145. Id.
146. See notes 111-12 supra and accompanying text.
147. See note 116 supra and accompanying text.
148. See note 117 supra and accompanying text.
149. See notes 124-27 supra and accompanying text.
150. The purpose of this IRA is to bring all outstanding vested interests under
the control of one IRA trustee. This often simplifies things for the individual and
also allows the individual to direct the IRA trustee on investments of his IRA account. It is important to remember that assets in an IRA originating in a qualified
plan have lost their favorable capital gains (if pre-ERISA assets) and ten-year forward income averaging tax treatment. Also, if the assets are pledged or hypothecated while in an IRA, this is deemed a premature distribution which triggers
immediate taxation of the amount hypothecated plus a 10% non-deductible penalty tax. See note 69 supra.
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as an IRA conduit.
The term "conduit" signifies that the IRA is a temporary holding place for the funds while awaiting their re-roll over to another
qualified pension or profit-sharing plan.'15 The latter situation,
i.e., a re-roll over, is very likely to occur in the hypothetical as Al
is relatively young and he will probably be employed in the future
by a firm with a qualified plan.152 The primary advantage of an
amount re-rolled into a qualified plan is that the rollover amount,
which originated in a qualified plan, will continue to receive
favorable tax treatment afforded qualified plans.153 Thus, capital
gains treatment for pre-ERISA assets and ten-year forward income averaging are available to the re-rollover amount in the new
qualified plan.
If a subsequent re-rollover is reasonably foreseeable, a separate
conduit IRA should be established to hold the funds. Care should
be exercised to utilize this IRA only as a conduit. 54 As a general
rule, rollover assets should never be commingled with IRA contributions. 5 5 Therefore, if Al rolled over his lump-sum distribution
into an IRA, and subsequently made the standard annual contributions to that same IRA, the IRA would be "contaminated" for
purposes of using it as a conduit IRA.156 A conduit IRA intended
to receive the rollover should be newly established, i.e., no IRA
contributions should ever have been made to it. This potential
151. Since all qualified plans have to meet the standards set forth in ERISA,
there is a consistency among plans that permits rollover amounts to be reinstated

in a different plan with the same fundamental rules applying.
152. Although I.R.C. § 402(e) (3) (A) permits such a re-rolling over through a
conduit IRA to another qualified plan, the "receiving" qualified plan may not allow

it. The Code does not require a qualified plan to receive rollover contributions.

Therefore, it is not a matter of right to be able to accomplish a re-rollover from a

conduit IRA to another qualified plan; it is a privilege granted by the receiving
qualified plan.

153. See note 150 supra.

154. To qualify for re-rolling to another qualified plan, this conduit IRA must
consist of only those assets received from a qualified plan. I.R.C.
§ 408(d) (3) (A) (ii). Also, the entire amount in the conduit IRA must be re-rolled to

the receiving qualified plan. Id.
155. In Rev. Rul. 79-265, 1979-2 C.B. 186, the IRS stated that these conduit IRA's
"will not be eligible for a subsequent tax-free rollover contribution to a qualified
plan... if the particular individual retirement plan receives contributions from
sources other than a qualifying rollover contribution." See also Treas. Regs.
§ 1.408-4(b) (2).

156. Once normal IRA contributions are made to the conduit IRA, the use of
the IRA as a conduit is lost and the original rollover contributions from the qualified plan can not be re-rolled into another
§§ 408(d) (3) (A) (ji), 409(b) (3) (C).

qualified plan.

I.R.C.

problem is easily solved because there is no bar to the use of multiple IRAs.157 One IRA may be used solely as a conduit and an158
other may be used to receive standard IRA contributions.
Now that the purpose of the IRA has been determined, the ordering of the rollover transaction can be arranged. As applied to
the hypothetical; the plan administrator has agreed to distribute
the entire amount in February of 1981. The sale of stock should
be arranged so that upon receipt of the stock in February, the sale
can be immediately consumated. To allow for a future re-rollover,
establish a conduit IRA and inform the trustee of the IRA of the
approximate date the rollover contribution can be expected. At
this point, an individual need only await the issuance of the
money and stocks in February.
When the money and stocks are received, your client simply endorses the check as payable to his IRA account and deposits it
with the new trustee. When a check is received from the sale of
stock, the same process is followed. The tax-free rollover is now
complete. The ease of completion is due primarily to the effective
planning before the lump-sum distribution was received.
As discussed earlier, the basic rules are being broken down depending on from where the rollover contribution originates. The
above section discusses rollovers from qualified plans. The next
section will discuss rollovers from IRAs.
B. Rollovers From IRAs
In dealing with rollovers originating in IRA's, two types of scenarios exist. The first was discussed in the section dealing with
the use of an IRA as a conduit between qualified plans. Although
IRAs are alike in structure, they may differ, in the purpose for
which they are used. The purpose of the conduit IRA is described
as a transfer vehicle and to which certain restrictions apply.
The second type of scenario is the "IRA to IRA" rollover. It contemplates an individual who has made standard annual contributions to his IRA.'59 Therefore, the trust fund is built up by
contributions rather than by a lump-sum rollover from a qualified
plan, as in an IRA conduit. The individual who wishes to rollover
157. See notes 122-23 supra and accompanying text.
158. Standard IRA contributions refers to an IRA as it is commonly used, i.e., a
retirement plan for those not currently participating in a qualified corporate or
Keough plan. Thus, an individual may make contributions to his IRA if he is selfemployed or employed with a company that does not have a qualified plan, or if
the company does have a qualified plan, he has not yet become a participant.
Once a participant is in a qualified plan, the contributions to his IRA must cease.
159. Id. See also notes 62-69 supra and accompanying text.
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from an IRA to an IRA is usually dissatisfied with the trustee of
his IRA or simply wishes to change the type of IRA.
For purposes of discussion in this section, distinctions160 should
be made between an individual retirement account, individual retirement annuity and individual retirement bonds.161 There are
slight variations between these types of IRA's and these distinctions must be drawn accordingly. The rules set forth below deal
solely with this IRA to IRA rollover and not to the conduit IRA
whose rules were set out in subsection A.
No qualifying lump-sum distribution is necessary as a prerequisite to a tax-free rollover from an IRA to another IRA. Because
the requirements of a qualifying lump-sum distribution do not apply, there is no requirement that the amount to be rolled over
equal the total amount in the account. 62 This allows an individual to diyersify his investments by establishing a variety of indi163
vidual retirement plans.
Upon receipt of distribution' 6 4 from an individual retirement account or individual retirement annuity, 165 the entire amount received may be rolled over into an individual retirement account,
individual retirement annuity (other than an endowment contract),166 or into individual retirement bonds.167 Therefore, the
plan rolledfrom can be an individual retirement account or an individual retirement annuity, but not from an individual retirement bond. An individual retirement bond may never be rolled
over. It must be redeemed and the proceeds from the redemption
160. As stated in note 62 supra, the term "IRA" is used as a general term to
include an individual retirement account, an individual retirement annuity and an
individual retirement bond. This general treatment will continue when all three
are treated the same; but, where variations arise the relevant distinction will be
made.
161. See note 62 supra, where the distinctive features of each IRA are dis-

cussed.
162. I.R.C. § 408(d) (3); Treas. Regs. § 1.408-4(b). This is in direct contrast to the
requirement that rollover amounts from conduit IRA's consist of the entire
amount in the conduit IRA. See note 154 supra.
163. See note 123 supra.
164. As a prerequisite to any IRA to IRA rollover, the trustee must obtain a
written statement from the individual verifying that the amount distributed is to
be rolled over. Treas. Reg. § 1.408-6(a) (4) (iii) (B) (12).
165. There is never a distribution from an individual retirement bond. Therefore, a retirement bond, per se, is ineligible for rollover treatment. See note 168
infra and accompanying text.

166. For the distinction between an individual retirement annuity and an endowment contract, see note 62 supra.
167. I.R.C. §§ 408(d) (3) and 409(b) (3) (C).

of the bond may be rolled over. 168 There is no provision for an "in
kind" transfer of bonds; they must be redeemed to be eligible for
rollover treatment.
There is slightly more leeway given to the types of IRAs that
can be used to receive the rollover contribution from the individual retirement account or annuity. A proper receptacle IRA is an
individual retirement account, an individual retirement annuity
(other than an endowment contract), or an individual retirement
bond.169 All three types of IRAs receive a cash rollover amount,
but in the latter (individual retirement bond), the rollover
amount is used to purchase retirement bonds.
The time constraint is the same sixty-day rule. 70 Upon receipt
of the distribution, one is given sixty days to complete the rollover. Failure to do so will trigger a taxable event forcing the attempted rollover amount to be included in the individual's gross
income for that year.'71 In addition, the rollover amount is subject to a 10% nondeductible excise tax as a premature distribution.172 The same 10% excise tax applies to premature
173
redemption of individual retirement bonds.
Prior law restricted IRA to IRA rollovers to one in any three
year period. The law presently allows this type of rollover once a
year. 74 This provides greater flexibility to individuals involved in
IRA accounts.
Overall, the IRA to IRA rollovers involve a simpler procedure
than rollovers from qualified plans. There are fewer rules to deal
with and there are no major tax consequences because the rollover amount ends up in the same type of plan, i.e., an IRA, as it
originated.
The IRA to IRA rollovers discussed in this part have one key
168. Id. § 409(b) (3) (C). This section also requires that the individual transfer
the entire amount of the proceeds from the redemption to escape inclusion in his
gross income for that year.
169. Id. §§ 408(d) (3), 409(b) (3)(C).
170. Id. §§ 408(d) (3) (A) (ii), 409(b)(3) (C).
171. I.R.C. § 408(d)(1) states as a general rule that "any amount paid or distributed out of an individual retirement account or under an individual retirement annuity shall be included in gross income by the payee or distributee, as the case
may be, for the taxable year in which the payment or distribution is received." Id.
(emphasis supplied). Therefore, I.R.C. § 408(d) (3) is an exception to the general
rule of inclusion in gross income; if the exception fails, then a taxable event occurs, i.e., inclusion of the attempted rollover amount in gross income.
172. This 10% premature distribution tax is imposed only if the distribution occurred before the individual reached age 59% and was not disabled. Id.

§ 408(f)(1), (3).
173. The same age and disability factors in note 172 supra also apply with early
redemption of individual retirement bonds. I.R.C. § 409(c) (1), (2).
174. Id. § 408(d) (3) (B). For purposes of this restriction on rollovers between
IRAs, a rollover amount from a qualified plan into an IRA is not included. Id.

[Vol. 8: 933, 1981]

Pension Plan Rollover
PEPPERDINE LAW REVIEW

point in common with the previously discussed rollovers from
qualified plans. Both require advance planning of the rollover
transaction. The appropriate decisions and arrangements should
be prepared prior to receipt of the distribution because once they
are received, the sixty-day period begins.
In review, any participant in a qualified corporate plan or a
common law employee in a Keough plan falls under the rules discussed in subsection A on rollovers from qualified plans. The individuals participating in IRA's utilize the rules set forth in
subsection B on IRA to IRA rollovers.
The next three subsections deal with specialized areas where
rollovers occur. The next discussion is on rollovers from section
403(b) annuities, which bear a strong resemblance to IRA to IRA
rollovers. Subsection D has a discussion of rollovers from
Keough plans only as they are applied to owner-employees. Recall that common law employees are subject to the rules of subsection A on rollovers from qualified plans. This comment will
conclude with a treatment of rollovers involving the spouses of
qualified plan participants and spouses of individuals with IRAs.
Again, identification of the type of plan and the party involved is
mandatory before applying any rules.
C. Rollovers from Section 403(b) Annuities
Prior to the Revenue Act of 1978, there was no provision allowing a rollover of a distribution from a section 403(b) annuity.175 Consistent with the overall loosening of restrictions on
rollovers, allowances were given to individuals who receive a
qualifying lump-sum distribution from a section 403(b) tax-shelinto an IRA actered annuity in order to rollover that distribution
76
count or another section 403(b) annuity.1
Similar rules apply to rollovers from section 403(b) annuities
and IRA to IRA rollovers. One exception, however, is that the rollover originating from a section 403(b) annuity must qualify as a
175. A § 403(b) annuity is an annuity that is purchased by a tax-exempt charitable, educational, or religious organization defined in I.R.C. § 501(c) (3), or public

school system. The annuity contract is nonforfeitable (100% vested) immediately
upon purchase. Because the purchasor of the annuity contract is a tax-exempt organization, the employee can exclude the purchasor-paid premiums from his gross
income. Id. at § 403(b)(1).
176. Id. § 403(b)(8)(A).

lump-sum distribution.177 This qualification is analogous to the
qualification of lump-sum distributions from corporate qualified
plans. 78 Distribution must occur (i) due to the participant's
death,179 (ii) after the participant attains the age of 591/2,180 (iii)
on account of the participant's separation from service, 8 1 or (iv)
after the participant has become disabled.18 2 If one of these four
conditions are met, and the distribution is received within one
taxable year, 8 3 then the lump-sum distribution is qualified and
eligible for rollover treatment.
Along with the requirement that the lump-sum distribution
must be qualified, the rules for an IRA to IRA rollover are applicable. The rollover must be consumated within sixty days 8 4 after
receipt of the qualifying lump-sum distribution. The same tax
treatment afforded IRA's also applies.l8 5 The distribution
originating in the section 403(b) annuity can be subsequently re86
Multirolled over into another IRA or section 403(b) annuity.
ple IRAs could be set up to handle the section 403(b) annuity rol87
lover distribution as is accomplished in the IRA to IRA rollover.
In summary, the identical rules apply to section 403(b) annuities as in IRA to IRA rollovers with the exception that the section
403(b) annuity distribution must qualify as a lump-sum distribution, as in a corporate qualified plan.
D. Rollovers From Keough Plans
As discussed in subsection A, common law employees' 8 8 in
Keough plans are entitled to the same rules and restrictions as
participants in qualified corporate plans. When common law employees receive their qualifying lump-sum distribution from a
Keough plan, they can rollover the distribution into an IRA and
hold it there or they can use the IRA as a conduit and rollover the
assets from the conduit IRA into another Keough plan or another
qualified corporate plan.
177. Id. § 403 (b) (8) (A) (i).
178. Id. § 403(b) (8) (B) (i). In this provision, the Code adopts the definition of
lump-sum distributions in I.R.C. § 402(e) (4) (A).
179. See note 100 supra.
180. See note 101 supra.
181. See note 102 supra.
182. See note 103 supra.
183. See notes 107-10 supra and accompanying text.
184. See notes 124-27 supra and accompanying text.
185. Generally, all distributions when received are taxed as ordinary income.
See note 68 supra and accompanying text.
186. The distribution may not be used to purchase an endowment contract.
I.R.C. § 403(b) (8) (C).
187. See notes 122-23 supra and accompanying text.
188. See notes 58-60 supra and accompanying text.
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In direct contrast, the owner-employee in a Keough plan has
substantial restrictions placed upon his ability to transact a rollover. 189 The only type of rollover allowed for an owner-employee
in a Keough plan is into an IRA.190 It is difficult to accomplish
this rollover because restrictions are placed on the qualification of
the lump-sum distribution.
For purposes of an owner-employee in a Keough plan, a separation from service will not suffice to generate a lump-sum distribution.' 9 ' To qualify, he must have attained the age of 591'/, be
disabled, or have died. 192 With these restrictions, it is uncommon
to find an owner-employee in a Keough plan who can generate a
qualifying lump-sum distribution, thereby allowing a rollover.
Since only rollovers into an IRA are permitted, the IRA can not
be utilized as a conduit.193 This restriction renders the Keough to
IRA rollover situation disadvantageous because once the Keough
is rolled into the IRA, the favorable tax treatment of lump-sum
distributions is lost. Distributions are treated as ordinary income
with no ten-year forward income averaging. There have been
many liberalizations of rules regarding rollovers, as discussed earlier; however, the rules remain strict with the owner-employee in
a Keough plan. Concerning the common law employees, the rules
are identical to those of participants in corporate qualified plans.
189. Although stricter rules apply overall, the five-year participation requirement has been removed for Keough plans also. I.R.C. § 402(a) (5) (D)(i). See notes
128-31 supra and accompanying text.
190. I.R.C. § 402(a) (5) (E) (ii) specifically denies rollover treatment to owneremployees in Keough plans who wish to rollover amounts from the Keough to another qualified plan. I.R.C. § 408(d) (3) (ii) specifically forbids an owner-employee
from re-rolling over assets from the IRA that received his original rollover. Therefore, once the owner-employee has rolled over from his Keough to an IRA, he is
locked in. This has serious tax consequences because the favorable tax treatment
afforded qualified plans is lost and he can only receive distributions from the IRA

which will be taxed as ordinary income. He cannot, therefore, take advantage of
favorable capital gains treatment on ten-year forward income averaging.
191. I.R.C. § 402(e) (4) (A) defines what constitutes a lump-sum distribution.
This subparagraph states that "[cllause (iii) of this subparagraph shall be applied
only with respect to an individual who is an employee without regard to section
401(c) (1) ....
Therefore owner-employees are excluded from any lump-sum distribution being qualified by virtue of the owner-employee's separation from service.
192. As discussed in note 191 supra, I.R.C. § 402(e) (4) (A) excludes qualification
only by a separation from service; thus, the other three occurrences will qualify a
lump-sum distribution for rollover treatment.
193. See I.R.C. § 408(d) (3) (ii), discussed in note 190 supra.

E.

Rollovers Involving Spouses

Spousal rollovers are encountered in two different fact situations. The first is a rollover to the participant's spouse upon divorce. The second situation arises when the participant dies and
has named his or her surviving spouse as the sole beneficiary.
A specific provision is provided in the Code that permits the rollover of a portion of the participant's interest in an IRA upon a
divorce decree.194 Once the transfer is made, the receiving spouse
can rollover the amount into another IRA within sixty days to
5
maintain its tax-free status.19
There is, however, no provision for such a transfer from a qualified corporate or Keough plan. The rationale is probably due to
the lump-sum requirement that must be satisfied prior to a qualifying rollover transaction. 196 Due to this inability to rollover, it is
common to "balance" the accrued vested retirement benefits of
the participant with a larger portion of other family assets that
would have been divided equally. 97 Remember this rollover
upon divorce is only allowed with an IRA and not with a qualified
corporate or Keough plan.
The second situation, in direct contrast to the discussion on divorce, contemplates only rollovers from qualified corporate or
Keough plans upon the death of the participant. 198 The death
may occur prior to attaining the age of 59%k or after. 19 9 It may also
occur after a series of annuity payments have been made. 20 0 The
crux of the matter is that when the participant dies, the remaining assets in the qualified corporate or Keough plan immediately
qualify for a lump-sum distribution. Spousal rollovers are relatively new, having been added by the Revenue Act of 1978201 with
194. Id. § 408(d) (6). This paragraph allows "the transfer of an individual's interest in an [IRA] . . . to his former spouse under a divorce decree or under a
written instrument incident to such divorce...." Id.
195. Id.
196. This is due to I.R.C. § 402(a) (5) (A) (i), which requires a qualifying rollover
distribution as a prerequisite to any rollover. No means of qualifying is offered in
I.R.C. § 402(e) (4) (A), which requires either the employee's death, attainment of
the age of 59%, separation from service or disability.
197. There is, however, a current trend to allow severance of all retirement accounts upon dissolution of marriage. See Wolf, The Role of ERISA in Dissolution
of Marriage Proceedings--A Startling Contradiction,53 FLA. BAR. J. 519 (1979).
198. I.R.C. § 402(e) (4) (A) (i) specifically provides for qualification of a lumpsum distribution due to the employee's death.
199. Id. No age requirement is mentioned in this subparagraph relating to

death of the employee.
200. This occurs if the participant has retired and is receiving annuity payments. Upon the participant's death, the remaining assets in the account are eligible for lump-sum distribution. See Treas. Reg. § 1.402(a) (6) (ii).
201. I.R.C. § 402(a) (7) specifically provides for rollover treatment when a
spouse receives a lump-sum distribution upon the death of the participant spouse.
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amendments made by the 1979 Technical Corrections Act.202
There are not, as yet, any amendments allowing spousal rollovers
from IRAs.
The spousal rollover can be made only by the participant's surviving spouse-not a named beneficiary and not the deceased's
estate.203 The surviving spouse must be named as the sole beneficiary of the participant's vested benefits remaining after death.204
The basic rules applicable to rollovers from qualified plans apply
with equal force to this situation. The rollover must be completed
within sixty days 205 after receipt of the distribution. Noncash
property can be sold with the proceeds from the sale being rolled
over.206 Only employer contributions can be rolled over; the employee contributions must be received immediately. 2 07 The lumpsum qualification is partially met when the participant dies. The
second qualifying factor, that of receiving the distribution "within
208
one taxable year," must also be met.
The distinctive factor with spousal rollovers is that they must
be rolled over into an IRA.209 Once in the IRA, the assets cannot
be re-rolled into another qualified plan. 210 The use of the IRA as a
conduit is lost. Therefore, if the surviving spouse were to be employed by a company with a qualified plan, there could be no rerollover to that plan.
Spousal rollover problems are rarely spontaneously encountered by the practitioner because such rollovers involve a situaI.R.C. § 403(a) (4) (B) allows the same rollover treatment to § 403(b) annuities by
incorporating LR.C. § 402(a) (7).
202. Section 101(a) (14) (C) of the 1979 Technical Corrections Act of 1979, PuB.
L. No. 96-222, 94 Stat. 194 (1979), clarified that when a lump-sum distribution is received due to the termination of a qualified plan and is paid to the surviving
spouse, then it is eligible for rollover treatment.
203. P.L.R. 7923076, 11980] PENS. & PROF. SHAR. (P-H)
2515 (right to make a
tax-free rollover is personal to participant or participant's spouse, but does not
pass to executor of participant's estate).

204. If not so designated on a "beneficiary designation form," the vested benefits will pass to the estate.
205. See notes 124-27 supra and accompanying text.

206. See notes 113-17 supra and accompanying text.
207. See notes 111-12 supra and accompanying text.
208. See notes 107-10 supra and accompanying text.
209. I.R.C. § 402(a) (7) (A) (ii) requires the spouse to transfer the property received to an IRA. I.R.C. § 402(a) (7) (A) (i) allows any portion of the lump-sum distribution to be rolled over. Therefore, a partial rollover is available.
210. I.R.C. § 408(d) (3) (B) prohibits the re-rolling of the lump-sum distribution
to any qualified plan.

tion set up prior to the participant's death. 2 11 This is usually
accomplished in conjunction with the overall estate planning of
the individual. There are, also, complex tax consequences regarding death benefits that weigh heavily in the planning of an estate. 212 Once these basic rules are understood, competent advice
can be rendered when the practitioner encounters a rollover problem involving a spouse.
IV.

CONCLUSION

With the liberalization of rollover rules and an increasing
workforce covered by retirement plans, the general practitioner
should be able to competently handle rollover transactions in order to provide complete legal service to his client. As with all areas of the law, planning in advance is the key to any successful
transaction; accomplishing a rollover is no exception. The basic
rules of rollovers have been delineated and the various rollover
scenarios have been discussed. A chart of permissible rollovers
relevant to the retirement plan of your client is provided for convenience. 2 13 By using this chart and applying it to the basic
framework of rules in section III of this article, a well-planned
roadmap leading to a successful rollover transaction can now be
accomplished by the general practitioner.
STEVEN

211.
ficiary
212.
213.

T.

GRAHAM

This is especially true because the spouse must be designated on a "benedesignation form."
See Mezzulo, upra note 31.
SEE CHART, next page.
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FOUND IN TEXT

CLIENT STATUS AND
CURRENT PLAN

Any employee in a qualified
corporate plan or any common law employee in a
qualified Keough plan.

Any participant in an individual retirement account
or individual retirement annuity.

Any participant in individual retirement bonds.
Any participant in a
§ 403(b) annuity.

Any owner-employee in a
Keough plan.

An IRA participant's spouse
upon a divorce decree,

Spouse of a deceased participant in a qualified plan.

PLAN AVAILABLE TO RECEIVE
ROLLOVER

ACCOMPANYING
NOTE:

(1) individual retirement account;

93

(2) individual retirement annuity (other than an endowment contract);
(3) individual retirement bonds;
(4) another qualified plan using
an IRA as a conduit.

93
93
150

(1) individual retirement account;

159

(2) individual retirement annuity (other than an endowment contract);
(3) individual retirement bonds.

159

No rollover unless redeemed.

159

(1) individual retirement account;
(2) individual retirement annuity (other than an endowment contract);
(3) individual retirement bonds;
(4) another § 403(b) annuity.

175

(1) individual retirement account;
(2) individual retirement annuity (other than an endowment contract);
(3) individual retirement bonds.

188

(1) individual retirement account;
(2) individual retirement annuity (other than an endowment contract);
(3) individual retirement bonds.

194

(1) individual retirement account;
(2) individual retirement annuity (other than an endowment contract);
(3) individual retirement bonds.

198

159

175
175
175

188
188

194
194

198

198

